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Taking a deeper look:
Conferences reflect richness, diversity of life in the law
Conferences and symposia held at the
law School each year reflect and reinforce
the rich diversity of a life in the law. This
past winter term, for example, hewed true
to the tradition, with programs on juvenile
justice, gender and athletics, empirical
research into commercial transactions,
racial and ethnic identity in the 21st
century, and issues associated with
Native Americans.
This active latter half of the academic
year continued the cutting edge quality of
the double bill of symposia that had
opened the fall term: a conference that
brought European and U.S. perspectives
face-to-face to examine the role and
appropriateness of unilateral and
multilateral action in the international
arena, and a simultaneous program to
identify lessons to be learned from
economies that are shaking off their past
to embrace a free marketplace. Reports on
these latter two programs appeared in the
feature '"The Borders are Coming Down"'
(43.1 Law Quadrangle Notes 75-82)
last spring.

ABOVE: "Is it constitutional?" Daniel Bagdade asks

of the Michigan law that gives prosecutors the right
to determine if a juvenile defendant is to be tried as
an adult. "I don't know," and it~ a question that the
U.S. Supreme Court should decide, he explains
during a symposium on juvenile justice at the Law
School in January. Bagdade was co-counsel for the
defense of Nathaniel Abraham, a Michigan juvenile
who was tried as an adult and convicted of murder.

RIGHT: Lisa Halushka, the assistant Oakland
County prosecutor who tried the murder case against
Nathaniel Abraham after her office decided he should
be tried as an adult, tells juvenile justice symposium
participants that "the evidence being presented to us
justified a first degree murder charge." She also noted
that trying Abraham as an adult gave the trial judge
wider options in sentencing.

Conferences occurring during
the second half of the academic year
included:

Minors in adult courts?
Winter term conferences began
in January with the Criminal law
Society's "Symposium on Juvenile
Justice," a day-long program that
included presentations by the
prosecutor and co-counsel for the
defense in the Nathaniel Abraham
murder case, a Michigan trial that
drew national attention because the
13-year-old defendant was tried as
an adult and convicted. Abraham,
however, did not receive the "adult"
sentence of life imprisonment
without parole. Instead, Oakland
County Probate Judge Eugene
Moore, '60, exercised the option that
the law allows and ordered
imprisonment of Abraham and
review of his case when he reaches 21.
Daniel J. Bagdade, co-counsel for
Abraham, spent two and one-half
years trying to prevent his client's
trial as an adult, including an
attempt to get the Michigan
Supreme Court to hear the case. By
the time the case came to trial, "I
had a 13-year-old who was almost
14," Bagdade said. "He was taller,
the body language was different. The
jury that was making the decision
did not see the Nathaniel who
allegedly committed the crime."
"I truly think that this is an issue
that has to get to the U.S. Supreme
Court," Bagdade said of the
Continued on page 48

LAW QUADRANGLE NOTES SUMMER

2000 4 7

I
I

CONFERENCES

sym

■

Sia

Continued from page 4 7

Michigan law that allows prosecutors to
decide if a defendant should be tried as an
adult. "Other states are looking at it. Is it
constitutional? I don't know. The only way
we'll know is if it goes to the highest court
of the land."
Assistant Oakland County Prosecutor
Lisa Halushka, who prosecuted the case
against Abraham after her office decided to
charge him as an adult, said that in her 10
years as a prosecutor she has seen "younger
and younger juveniles committing more
serious crimes." Abraham had a series of
escalating encounters with police since he
was nine years old, she said. "At the time,
the evidence being presented to us justified
a first degree murder charge," she stated.
Choosing to try the defendant as an adult
also gave the judge wider options in
sentencing, from a typical sentence for a
juvenile to life imprisonment without
parole, she noted.
'The decision to end a kid's childhood
should not be made by the prosecutorial
side of government without oversight," said
Randolph Stone, director and clinical
professor of law at the University of
Chicago Law Schools Mandel Legal Aid
Clinic.
There is "an increasing willingness to
treat youth as adults," noted Jeffrey J.
Shook, a University of Michigan doctoral
student who is studying juvenile justice
issues. More than 40 states allow trying
juveniles as adults, and judicial waivers to
bring juveniles into adult courts increased
from 7,200 in 1985 to 12,300 in 1994,
Shook noted. But "the issue of youth crime
is complex and we must refrain from the
simple solution of treating children as
adults," he said.
Traditional judicial waiver deals
adequately with the small numbers of
juveniles who should be tried in adult
courts, Clinical Professor of Law Donald N.
Duquette argued during a lunchtime
debate with Michigan Senator William Van
Regenmorter, chairman of the Judiciary
Committee that reported out Michigans
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prosecutorial discretion bill for eventual
passage. 'Just looking at the 'get tough'
approach is oversimplifying, and its not
going to work," Duquette said. Countered
Regenmorter: The Juvenile Justice Reform
Act recognizes that most juveniles are
rehabilitatable but there are a few "so
incredibly dangerous" that we need to give
the system a way to protect itself.

A few juveniles are "so incredibly dangerous" that
treating them as adults is justified, Michigan State
Senator William Van Regenmorter, chairman of the
Judiciary Committee, explains during a luncheon
debate that was part of the symposium on juvenile
justice. Seated is Clinical Professor Donald N.
Duquette, his debate opponent, who argued that the
case-by-case system of judicial waivers deals
adequately with the issue. Seated at left is Kelly
O'Donnell of the Criminal Law Society, which
sponsored the symposium.

==t====================================-=======~---=--=--=--=--=--=--=--=--=----_-_-_--::___-Gender, Competition, and the Future

Title IX, parents who grew up during
the civil rights movement and want equal
opportunity for their daughters, and
growing numbers of women now or
formerly in sports will hold open the door
for women in athletics and extend the
demand for equal opportunity once they
are inside, says Donna A. Lopiano,
executive director of the Womens Sports
Foundation and a keynote speaker for the
symposium "Competing in the 21st
Century: Title IX, Gender Equity, and
Athletics." The symposium was presented
by the University of Michigan]oumal of Law
Reform at the Law School in February
"The next step is not only to make sure
women get the chance to get in the door,
but to ensure what they get when they get
in," like coaches whose skills and
experience match male sport counterparts,
she said. "The next challenge is the make
or break challenge . ... Do we let them stay

in sports and make their living? Once we
let them in and give them the skills, are we
going to give them encouragement?" she
asked. Salaries, television coverage, and
television advertising will be required for
success, she predicted.
'The name of the game for women's pro
sports is breaking the television logjam,"
she said.
At the same time, "we must retain our
points of difference." The world no longer
values men's traditional martial skills - the
skills that spawned most sports - the way
it formerly did, Lapiana added. "Womens
rules abhor violence" and they should be
promulgated, sh\". said.
The symposium's other keynote speaker,
Christine H.B. Grant, womens athletic
director at the University of Iowa, said that
"for every new dollar that has gone into

womens programs since 1972 three brand
new dollars have gone into mens
programs." More than half of womens
teams are coached by men, women make
up 38 percent of participating athletes, and
get $179 million less each year in
scholarships than men, she reported.
"Sports is an educational opportunity How
can we deny that opportunity to our
women student athletes?" she asked.
Other portions of the symposium
included panel discussions on "Who
Should Enforce Gender Equity in Sports?";
"How Should We Determine Gender
Equity in Sports?"; "The Use of Title IX in
High School Sports"; "Race, Gender, and
Sports"; "What is the Future of Gender
Equity in Sports? Do We Need to Go
Beyond Title IX?"; and a concluding
roundtable discussion.

Donna A. Lopiano, executive director of the
Womens Sports Foundation, seated, and Christine
H.B. Grant, womens athletic director and an
associate professor in the Department of Sports,
Health, Leisure and Physical Studies at the
University of Iowa, conjer during the symposium
"Competing in the 21st Century." Lopiano, keynote
speaker for the symposiums closing banquet,
predicted there will be a television network for
womens sports in the near future. Grant, keynote
speaker for the symposiums first day, said that
women college athletes in the United States receive
$179 million less in scholarships than their male
counterparts: "Sports is an educational opportunity,
and the question before us is: Should we offer equal
opportunity to our boys and girls and our men
and women?"
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Empirical Research in Commercial Transactions

It's a daunting task to bring empirical
rigor to the study of commercial
transactions, which are expanding at
dizzying speed in their embrace of new
information-based and digital capabilities
and simultaneously continuing to rely on
time-tried, traditional, hand-shake-era ways
of doing business. Participants in the
conference "Empirical Research in
Commercial Transactions," presented at the
Law School in February by the Michigan
Law Review, reflected that complexity in
papers they presented.
There was a consideration of how
"rules, norms, and institutions" create value
in the cotton industry and the paper "F.x
Ante Bargaining in the Shadow of the
Forms," the latter by Daniel L. Keating of
Washington University Japan, ancient and
modem, came under the microscope in
Assistant Professor of Law Mark D. Wests
examination of the 17th century Japanese
trading operation that was the world's first
futures market and a study of
subcontracting in the modem Japanese
auto industry
Discussions touched on the role of
gossip in cotton markets, the tension
between private and public ordering "Private ordering is not a substitute for
public ordering .... I argue that public
ordering is needed to curb the abuses that
are found in private ordering," Assistant
Professor of Law Ellen Katz noted in her
comment on "Private Ordering Under
Dysfunctional Public Ordering," by John
McMillan of Stanford University and
Christopher Woodruff of the University of
California, San Diego.
"Sometimes I think that in the academe
there is too much theory chasing too little
information, and of course this conference
is about having it the other way around,"
A.W Brian Simpson, the Charles F. and
Edith H. Clyne Professor of Law, noted in
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his comments on Wests paper,
"Sophisticated Private Ordering in
Commercial Markets: The Evidence from
the Worlds First Futures Exchange." West's
historical research opens the way for
analytical points, said Simpson:
■ How does the transition take place to a
futures market - how do you know
that there is so much rice in the
warehouse for this receipt?
■ What is the contrast between private
and public norms?
■ Why does futures trading exist with
some commodities and not others?
But empirical evidence, convincing as it
may be, has many hurdles to overcome if it
is to be used as raw material for the
formation of new law, warned conference
closing speaker James J. White, '62, the
Robert A. Sullivan Professor of Law. White
is reporter for the revision of Article 5 of
the Uniform Commercial Code, a member
of the drafting committee to revise the
article, and a member of another
committee for Articles 2 and 2A.

Assistant Professor Ellen Katz, responding to a
symposium paper, notes that public ordering is
needed to correct "abuses" of private ordering.

"I think the evidence is quite strong that
at best the traditional legislatures are quite
immune to the effects of empirical work,"
White said. "I know of no single instance
where the ALI (American Law Institute) or
NCCUSL (National Conference of
Commissioners on Uniform State Laws)
has been significantly influenced by any
empirical research." Any or all of these timing, conflicts between commitment and
ideology, skepticism, legislators' lack of
familiarity with the empirical world,
indeterminant findings, or the emotionladen power of the gripping anecdote may reduce or eliminate the impact of
empirically derived findings, he said.

Professor Ronald Mann opens the symposium
"Empirical Research in Commercial Transactions,"
presented by the Michigan Law Review at the Law
School in February. The two-day series of
presentations considered value creation in the cotton
industry; relations of public and private ordering;
letters of credit; the world's first futures exchange;
relationship-specific investments like automobile
industry subcontracting; and the bargaining that
may arise in reaction to commercial forms .

James]. White, '62, the Robert A. Sullivan Professor
of Law, poses a question during the symposium on
empirical research in commercial transactions. In
his address that closed the conjerence, White raised
the issue of how little professional and political
legislatures pay attention to even the most carefully
gathered empirical research. It may not arrive at an
opportune time, he said, or it may not fit an already
held ideology, or it may be eclipsed by a gripping
anecdote.
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"How will we view ourselves in 2000 and beyond?"

Take a look at the Census 2000 form
that you got in the mail and you'll see "the
centrality of issues of race and social
identity," Dean Jeffrey S. Lehman, '81,
noted in his welcome to participants in the
symposium "Identities in the Year 2000 &
Beyond," held at the Law School in March.
Indeed, in a determined effort to measure
the racial makeup of the United States, this
year's census form allows for a total of 63
racial combinations.
Yet race alone does not define who we
are, according to Adrien Wing, of the
University of Iowa College of Law, a
panelist at the symposium. "We are underrepresenting the complexity that leads to
identity," said Wing. Nationality, gender,
race, skin color, minority status, religion,
ethnicity, language, class, marital status,
geographic location, and political ideology
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all combine to create a person's sense of
self, she said. "My view is that identity is
not additive, and therefore it is not
intersectional. .. but that it is
multiplicative, that every day of our lives
our identities are multiplied together, that
every day I am black times female times ... "
The theme of the complexity of identity
continued in the discussion of the current
census. "What box represents all that I
am?" asked Tanya Hernandez, of St. John's
University School of Law and a panelist for
discussion of "Census 2000: New Standards
of Racial Identification." There is no box
marked "multiracial," she reported. Census
data emphasizes socio-political characteristics,
but people themselves use cultural
measurers to identify themselves with racial
groups, she said. 'The personal identification
that a person has is obviously very
important, but it isn't necessarily salient to
the census inquiry."

Each persons "identity" includes many
"identities" - nationality, gender, race, religion,
marital status, and others, Adrien Wing of the
University of Iowa College of Law explains during
the sympsoium "Identities in the Year 2000 and
Beyond." At left is panel moderator Bridget
McCormack, a clinical assistant professor. Wings
fellow panelists include Kathryn Abrams of
Cornell University Law School; Sylvia Lazos
of the University of Missouri School of Law; and
Darren Hutchinson of Southern Methodist University
School of Law. The symposium was presented by the
Michigan Journal of Race and Law. At far left is
Clinical Assistant Professor Bridget M. McCormack,
who introduced the panelists.

But concentrating on single aspect
identity has been helpful for Native
Americans, affiliated faculty member Riyaz
Kanji countered in another panel
discussion on "Indigenous Peoples." The
"special" place for Native Americans has
advantages when you walk it through the
courts, said Kanji, who specializes in cases
that seek rights guaranteed to Native
Americans in treaties. Fighting for these
rights is not demanding special treatment
for Native Americans, he tells critics. "Lay
aside your views of affirmative action, of
special rights," he explains. "What we're
talking about here is fulfilling a promise.
The notion of keeping a promise is a
simple one ... an idea that resonates."

Keynote speaker Lawrence Baca tells the
American Indian Law Day 2000 audience that
Native Americans too often are "invisible" in
U.S. society. Said Baca, the highest ranking trial
attorney in the Civil Rights Division of the U.S.
Department ofJustice: "When two men meet there
are actually six men present: each man as he sees
himself; each man as the other man sees him;
and each man as he truly is."

The view from American Indian Law Day 2000
American Indian Law Day 2000
keynote speaker Lawrence Baca drew his
bead precisely:
"When two men meet there are actually
six men present: each man as he sees
himself; each man as the other man sees
him; and each man as he truly is."
Baca, who spoke at the Law School in
April, is a Pawnee, the highest ranking trial
attorney in the Civil Rights Division of the
U.S. Department ofJustice, the eighth
American Indian to graduate from Harvard
Law School, the first American Indian
hired through the Department of Justices
Honor Law Program, president of the
Native American Bar Association - a
position to which he has been elected three
times - and a member of the Federal Bar
Association, where he is chairman of the
Indian Law Section. He is well known for
his work in the areas of credit, voting
rights, and education.
"Because Indians are such a small
population in America, we are invisible to
most of America," he explained in his talk,
which included several personal anecdotes
reflecting the role that racial consciousness
and stereotypes continue to play in the
United States. "The Gauze of Our
Invisibility," the title of his talk, was based
on the 1950s television show The Invisible
Man, in which the key character wrapped
himself in gauze to be seen. Baca said that
Indians, too, must wrap themselves in the
"gauze" of stereotypes or they will go

unnoticed. Some of the stereotypes he
identified included appearance issues do we expect to see a "bead- and featherwearing, tomahawk-toting, Navajo blanketwearing" person when we anticipate
meeting a Native American? Do we expect
every "real" Indian to be brought up on a
reservation? Should every Native
Americans father be the chief? Must Native
Americans pretend to fit one or more of
these stereotypes to be accepted or "seen"?
With these questions as a backdrop,
Baca discussed why race continues to be an
important issue in America. He noted that
100 years ago WE.B. DuBois predicted that
the problem of the 20th century would be
the color line, and said that if DuBois were
alive today he probably would say that not
much has changed.
Baca said that all of the underpinnings
of court decisions and legal decisions
involve race. Using federal Indian law as an
example, he pointed out that not a single
case has been written by a Native
American. The good news, he said, is that
President Clinton has become the first U.S.
president to appoint an Indian to a federal
judgeship - Judge Michael Burrage serves
in the U.S. District Court for the Eastern
and Northern District of Oklahoma.
Baca also asked the audience to ponder
whether a stereotype ever has worked
positively for Native Americans. He
recalled hearing calls that he "ran like an
Indian" when he ran cross country in

college. What did that mean? he asked. If
Native Americans are thought to excel in
running, why haven't we heard of one
receiving a college scholarship for running?
he asked.
He posed this test: in the history of
American Indian participation in the
Olympic Games, two Native American
runners have won medals for the 10,000meter event. Some audience members
guessed the more recent - Billy Mills,
who won the event in 1964 and about
whom a movie was made - Running
Brave, with Robby Benson playing Mills.
Nobody guessed the first winner - Louis
Tewanima, a Hopi Indian who won the
silver medal in the same event in 1912.
Tewaminas accomplishment was
overshadowed by Native American Jim
Thorpe's gold medals in the pentathlon and
decathlon during the same Olympic
Games.
American Indian Law Day, sponsored by
the Native American Law Students
Association, also included panel
discussions of tribal governments, tribal
courts, federal-tribal-state relations, and
land-resource management and the trust
responsibility: The symposium was held in
March in conjunction with the annual Pow
Wow - Dance to Mother Earth, which
brings Native Americans to Ann Arbor
from throughout the country:
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